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RECENT LEGAL LITERATURE 



John Marshall, Life, Character, and Judiciai, Services, as portrayed 
in the Centenary and Memorial Addresses and Proceedings throughout 
the United States, on Marshall Day, 1901, and in the classic orations 
of Binney, Story, Phelps, Waite and Rawle. Compiled and edited 
with an Introduction by John F. Dillon. Illustrated with Portraits 
and Facsimile. In three volumes. Chicago: Callaghan & Co., 
1903. Pp. lvii, 528; 565; 522. 

This is a most unique and interesting collection. It is made up chiefly of 
the official addresses delivered at the commemorative exercises held in the 
several states on Marshall Day, 1901. Such exercises were held in thirty- 
eight states. In many cases the addresses were delivered by men of national 
reputation, in all cases the addresses here reproduced were by men competent 
to speak. Where, as was not unusual, exercises were held at different places 
in the same state, the leading or official address has been selected. First 
place in the collection has naturally been given to the national ceremonies 
held under the auspices of Congress. The next place is appropriately assigned 
to the proceedings in Virginia, Marshall's native state. The records of the 
other observances are arranged in the order of the nine federal judicial circuits, 
commencing with Maine in the first circuit. The addresses as a rule have 
been given in full, nothing being omitted except repetitions of biographical 
matter, extracts from accessible volumes, and details not connected with Mar- 
shall's judicial services. In addition to these addresses, there have been 
included the eulogies of Mr. Horace Binney and Justice Story, delivered in 
1835, soon after the death of the Chief Justice; the addressof Mr. Edward J. 
Phelps, delivered before the American Bar Association at the annual meeting 
in 1879; of Chief Justice Waite and Mr. William H. Rawle, at the unveiling of 
the statue of Marshall in the capitol grounds at Washington, in 1884. The 
whole is prefaced by a most interesting and valuable introduction by Judge 
John F. Dillon of New York, under whose editorial direction the volumes 
have been prepared. 

Considering the subject and the occasion, one would naturally expect that 
there would be much repetition and reiteration. In this respect there is occa- 
sion for agreeable surprise. It is true that the merely repetitive matter has 
been largely eliminated by the editor, but notwithstanding this, one is con- 
stantly impressed with the fact well stated by the editor: "While the same 
great judgments of| Marshall construing the constitution, delimiting its 
boundaries and settling the most vital and fundamental principles, have neces- 
sarily passed under the review of the speakers, yet these decisions are dis- 
cussed from such different points of view, or with such different objects, and 
in such different styles, that there is an unfailing variety, which the interested 
reader will be sure to perceive and enjoy. This is so marked that it may with 
truth be said that the addresses, though running on the same general lines, 
could have been delivered to the same audience, and it would have found in 
each address something new in thought, expression, suggestion or purpose." 

As has been already intimated, many of the ablest men of the present 
generation are represented in these volumes, and their addresses are instruct- 
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ing and invigorating. To name but a few is to show the character of the 
authorship. Wayne MacVeagh spoke at Washington ; Justice Horace Gray, 
in Virginia; Judge W. L. Putnam, in Maine; Professor Thayer, at Harvard; 
Henry St. George Tucker and Richard Olney, at Boston ; Judge John F. Dil- 
lon, at Albany; Judge Finch, at Cornell; Judge Mitchell, at Philadelphia; 
John Bassett Moore, in Delaware; William Pinkney Whyte and Charles J. 
Bonaparte, in Maryland; Justice Henry R. Brown, in West Virginia; Henry 
Cabot Lodge and Senator William Lindsay, in Illinois; Henry Hitchcock, at 
St. Louis: Judge U. M. Rose, in Arkansas; James M. Woolworth, in 
Nebraska; Luther Laflin Mills, in Michigan ; Judge Shauck, in Ohio. Pro- 
fessional learning, dignified eloquence and lofty patriotism are everywhere 
exemplified, while the criticisms and comments of the speakers upon the 
great questions dealt with constitute a distinct contribution to the literature of 
the law. 

The editor and publishers of these volumes certainly deserve the gratitude 
of the profession and the public. The Introduction of Judge Dillon is in 
every way happy and fitting, and his editorial work upon the addresses them- 
selves is characterized by discretion and sound judgment. The mechanical 
portion of the undertaking leaves nothing to be desired. 

Before taking leave of these volumes, the writer wishes to call attention to 
two portions of the introduction, which, by reason of their inherent interest 
and the weight to be attached to the matured convictions of so distinguished 
an authority as Judge Dillon, seem to him to be especially noteworthy, and to 
justify quotation in full. Beginning on page xxv, Judge Dillon says: — 

VII. 

"The addresses in these volumes disclose the striking fact that of Mar- 
shall's numerous constitutional decisions, only two are now seriously criti- 
cised, viz., certain parts of the opinion in Marbury against Madison, alleged 
to be obiter, and the awarding on the trial of Burr, at his instance, of a sub- 
poena duces tecum directed to the President of the United States. As the 
questions thus raised belong to a critical estimate of Marshall's judicial char- 
acter, or are intrinsically important in their constitutional aspects, this and 
the next section of this introduction will be devoted to some observations con- 
cerning them, which the non -professional reader may, if he pleases omit, 
but which I have endeavored to state so that they may readily be understood 
by laymen. 

"It is admitted by all that the decision of the court in Marbury against 
Madison that an act of congress in conflict with the constitution is void was 
necessarily involved in the cause ; and therefore this point was legitimately 
presented and decided. As that conclusion when applied to the case in hand 
had the effect to deprive the court of any jurisdiction to issue the mandamus 
whereby Marbury sought to compel Madison, the secretary of state, to deliver 
to him his commission, the argument of Marshall's critics is that the court 
having in the end decided that it was without jurisdiction to issue this 
particular writ, it had no right to consider, or to decide, or to express any 
opinion whatever upon the question whether Marbury had a legal right to his 
commission, and, if so, whether a mandamus to the head of one of the execu- 
tive departments was a proper remedy for the enforcement of the right. 
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"The objection is not without weight, and deserves careful consideration. 
Where the precise case before a court is beyond its jurisdiction under any 
and all circumstances, it is undoubtedly true that when the court holds it is 
without jurisdiction, it thereby bars itself from discussing or deciding what 
would be the rights of the parties if it had jurisdiction to hear and adjudge 
the cause. 

"Those who maintain that no part of Marshall's opinion is obiter., insist 
that certain special facts must not be overlooked. One is that the case, relat- 
ing, as it did, to a federal commission and a federal office, was within the law- 
ful and general cognizance of the supreme court as a case arising under the 
constitution and laws of the United States. Another and more important con - 
sideration is that it is a settled and unquestioned doctrine, founded upon the 
most solid reasons, that no court is justified in exercising the high power of 
holding an act of the legislative department to be void, unless the necessity 
is absolutely imperative ; that is to say, unless there is no other ground on 
which a decision of the cause can be placed. 

"In Marbury'scase two opposing principles came intodirect conflict. The 
one side insists that the court could rightfully decide only the question of 
jurisdiction, although such decision could not be reached except by holding, 
and that too for the first time hinder the federal constitution, that an act of 
congress contravened the constitution, and was therefore utterly void. The 
other side insists that the court was not justified in holding an act of congress 
to be unconstitutional if any other ground of decision existed, and that it was 
the bounden duty of the court, to see, as it did, whether any other such 
ground did exist. Marshall's views of judicial duty on this point were always 
very pronounced. In after years he thus expressed them : 'No questions can 
be brought before a judicial tribunal of greater delicacy than those which 
involve the constitutionality of legislative acts. ' And this was the test (and 
it is the true test, everywhere admitted to be such) which he propounded, 
namely: 'If they' (questions of the constitutionality of legislative acts) 
'become indispensably necessary to the case, the court must meet and decide 
them: but if the case may be determined on other grounds, a just respect for 
the legislature requires that the obligation of its laws should not be unneces- 
sarily and wantonly assailed. ' 

"Jefferson's emphatic contention was that Marbury's commission was like 
a deed or other legal instrument, and could have no validity or effect until 
delivety, and hence Marbury had no legal right to his undelivered commis- 
sion. This was certainly a plausible, and who could say that it was not also 
a well-founded, objection until it was examined and decided. If, therefore, 
Marshall had in his opinion silently ignored the point, and proceeded at once 
to decide the question whether the act of congress undertaking to give the 
supreme court original power to issue a mandamus was unconstitutional and 
had so decided, and had decided nothing else, the criticism would instantly 
have been made with great force: 'Marbury's ground of complaint was 
plainly destitute of foundation; he had no legal right; if the court had exam- 
ined this question it would have been compelled so to decide ; but instead of 
doing so, it ignored any consideration of the fundamental basis of the plain- 
tiff's claim, and committed the serious fault of unnecessarily deciding an act 
of congress to be unconstitutional. ' 
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"The court was justified, therefore, in the course it pursued; viz., first, to 
determine whether Marbury had a legal right to his commission ; if so, sec- 
ond, whether mandamus to the defendant was a rightful remedy. If either 
of these questions was determined adversely to Marbury that would end the 
case, and there would be no occasion to consider the far graver and more 
difficult question whether the act of congress was unconstitutional, and, if so, 
to determine the momentous and undecided question, whether the court had 
the power to declare it to be void. But since the court reached the conclu- 
sion that Marbury's legal right was perfect without a delivery of his com- 
mission, and that mandamus was the proper remedy to compel a delivery (a 
conclusion, by the way, adjudged by the supreme court eighty years after- 
wards in Schurz's Case to be correct), it was necessarily obliged to proceed to 
consider and decide whether the act of congress which was in conflict with 
the constitution was void, and, if so, whether it was the duty of the court so 
to declare and to refuse to give effect to it. 

"No hard-and-fast rule can, I think, be laid down for judges as to the 
gronnds on which the decision of a cause should be placed. Marshall had 
occasion to discuss this subject in his charge to the jury in Burr's case. The 
decision of the supreme court in the prior case of Bollman and Swartwout in 
respect to treason, was earnestly claimed by counsel to be 'contrary to law 
and not obligatory because it was extrajudicial, and was delivered on a point 
not argued.' Referring to this contention, Marshall says: 'It is true that in 
that case, after forming the opinion that no treason could be committed 
because no treasonable assemblage had taken place, the court might have dis- 
pensed with proceeding further in the doctrines of treason. But it is to be 
remembered that the judges might act separately, and perhaps at the same 
time, on the various prosecutions which might be instituted, and that no 
appeal lay from their decisions. Opposite judgments on the point would have 
presented a state of things infinitely to be deplored by all. It was not sur- 
prising, then, that they should have made some attempt to settle principles 
which would probably occur, and which were in some degree connected with 
the point before them.' 

"Jefferson earnestly denied the soundness of every proposition involved in 
the decision of Marbury's case. He denied (1) that Marbury had any legal 
right to his undelivered commission ; but, if so, he denied (2) that the court 
had any power to issue a mandamus to a co-ordinate department of the gov- 
ernment; and he afterwards denied (3) that the court could interpose what he 
terms a 'judicial veto' upon any act of another co-ordinate department, 
namely, the legislative department. Marshall was therefore not only war- 
ranted on sound legal principles to deal with the case precisely as he did in 
his opinion, but the extraordinary and novel circumstances made it entirely 
proper, if not necessary, to deal with it in this manner. In any just sense, no 
part of the opinion is obiter, a word denoting something not easy to define 
with absolute precision and often difficult to apply." 

VIII. 

"The legality or propriety of Marshall's orders granting subpoenas to the 
executive head of the government to appear in court as a witness, or to appear 
and produce letters or documents, has been the subject of controversy among 
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lawyers from that time to the present, and different opinions thereon are 
expressed in the addresses here published. 

' 'The learned Professor Thayer (whose recent death we have to deplore) , 
speaking of the issue of a subpoena to President Jefferson, remarks: — 

'It was a strange conception of the relations of the different departments 
of the government to each other, to imagine that a subpoena, that is to say an 
order accompanied with a threat of punishment, was a legitimate judicial mode 
of communicating with the chief executive. On Jefferson's part this order 
was received with the utmost discontent, and justly. He had a serious appre- 
hension of a purpose to arrest him by force, and was prepared to protect him- 
self. Meanwhile he sent to the United States attorney at Richmond the papers 
called for, but explained with dignity that, while the executive was willing to 
testify in Washington, it could not allow itself to be withdrawn from its 
station by any co-ordinate authority.' 

"My own studies and reflections upon the subject have led me to the fol- 
lowing conclusions : — 

"1. No 'such divinity doth hedge' the president, that by virtue of his 
office he is, in criminal cases, totally exempt from judicial process requiring 
his attendance as a witness. In the absence of controlling legislation, a court 
in such cases has the power, agreeably to the rules and usages of law, to issue 
to him a subpoena generally to appear as a witness, or a subpoena duces tecum 
to produce a material and relevant document in his possession. 

"Such was the express decision of Chief Justice Marshall in Burr's case, 
and accordingly he awarded, on Burr's application, a subpoena duces tecum 
directed to President Jefferson, then in Washington, requiring him to appear 
and produce at the trial in Richmond certain designated letters and docu- 
ments in his possession or under his control, which the defendant stated 
under oath might be material to his defense. 

"The substantial ground of the criticism of Marshall's action in subpoena- 
ing the president is the imputed absolute independence, personal and official, 
of the executive, of any control by a co-ordinate department, and the inabil- 
ity of the court to enforce against the president obedience to the writ by pro- 
ceedings for contempt, — the argument being that the want of ability to enforce 
the writ demonstrates the want of power to issue it. These were Jefferson's 
views. He stated them distinctly in his letters to District Attorney Hay, and 
he directed that officer to communicate them to the court. In an unofficial 
letter to the same officer he clearly intimated that he would resist by force 
as an invasion of the executive province, any attempt on the part of the judic- 
iary to compel his personal attendance at Richmond, and thereby withdraw 
him from the exercise of his functions. 

"The decision of the chief justice as to the power of the court, and on a 
proper showing by the defendant, the duty of the court to issue the writ, 
seems to me to be correct. It is a singular fact which Marshall's critics 
appear to have overlooked, that each of the three able lawyers who rep- 
resented the United States on the Burr trials, including Mr. Wirt, who was 
specially retained for the government by the president, distinctly and repeat- 
edly admitted the power; the controversy at the bar being waged, not against 
the general power of the court to subpoena the president, but against the suffi- 
ciency of the showing made by the defendant for the exercise of the power, 
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since Burr's affidavit for the writ only stated that the letter and documents 
'may be material to his defense.' Accordingly, the chief justice in giving his 
opinion on the point now under discussion, said: 'That the President of the 
United States may be subpoenaed and examined as a witness, and required 
to produce any paper in his possession, is not controverted. The president, 
although subject to the general rules which apply to others, may have suffi- 
cient motives for declining to produce a particular paper, and those motives 
may be such as to restrain the court from enforcing its production.' 'The 
guard furnished to this high officer to protect him from being harassed by 
vexatious and unnecessary subpoenas is to be looked for in the conduct of the 
court after those subpoenas have issued ; not in any circumstance which is to 
precede their being issued. . . . The court can perceive no objec- 
tion to a subpoena duces tecum to any person whatever, provided the case be 
such as to justify the process. ' 

"That is to say, the right of the defendant to the process of the court, and 
the power of the court to award it, is one thing; what the court will do or can 
do, if the requirements of the writ be not complied with, is quite another 
thing, and one to be dealt with when return to the writ shall be made. I may 
further observe that the law has provided no method of voluntary communi- 
cation by the court with the executive. It cannot open a correspondence or 
negotiate terms. It does not write letters. It issues writs, makes orders and 
renders judgments; and, in the absence of legislation, it can act in no other 
way. It is no answer, as it seems to me, to the power to issue the writ, that 
if it is disobeyed the court has no power to enforce obedience. It has the 
right to presume that its writ will be obeyed, or if not obeyed, that the rea- 
sons therefor will be shown in due course to the court. 

"Inasmuch as in Marbury against Madison it was decided that ours is a 
government of laws, and not of men, and that every department thereof is 
subject to the supremacy of the constitution, and inasmuch as the constitution 
expressly gives to the accused 'in all criminal prosecutions the right to com- 
pulsory process for obtaining witnesses in his favor,' no exception of the 
president being made either in the constitution or the act of congress in that 
behalf, Marshall's conclusion that the court has the power, and on proper 
showing that it is its duty, to issue such a writ seems to be sound. 

"2. Respecting the power and duty of the court upon the return of the 
writ, no certain rules, in the absence of legislation, can be laid down. 

"In the two opinions on this subject given by the chief justice on the Burr 
trials, he reserved all such questions until the return of the process. He said: 
'In no case of this kind would the court be required to proceed against the 
president as against an ordinary individual.' 'I cannot precisely lay down any 
general rule for such a case.' And he added: 'Perhaps the court ought to 
consider the reasons which would induce the president to refuse to exhibit 
such a letter as conclusive on it, unless such letter could.be shown to be abso- 
lutely necessary in the defense. Had the president when he transmitted the 
letter [of November 12, 1806, to the district attorney, Hay], subjected it to 
certain restrictions, and stated that in his judgment the public interest 
required certain parts of it to be kept secret, and had accordingly made a 
reservation of them, all proper respect would have been paid to it, but he has 
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made no such reservation. This must be decided by himself, and not by 
another for him.' 

"Jefferson distinctly authorized the court to be informed that his view was 
that the president's judgment as to what the public interest required was con- 
clusive, and not subject to judicial revision. The foregoing extracts from 
Marshall's opinion tend to show that the court would not necessarily accept 
the president's judgment as conclusive if the paper withheld was 'absolutely 
necessary in the defense.' But no decision of the point as to the conclusive- 
ness of the president's judgment was required. Upon the application of the 
district attorney, and before Marshall's decision awarding the first subpoena 
was made, the president voluntarily caused the letter and documents to be 
sent to the district attorney, and they \tere in the possession of that officer in 
Richmond, the place of the trial. The course of the president, as shown in 
the somewhat voluminous correspondence with Mr. Hay, is open to no fair 
criticism, and was dictated by his sense of official duty under the constitution 
'to protect the executive from judiciary usurpation,' and not by any purpose 
or desire to deprive Burr of any proper testimony. Nor, after careful exam- 
ination, can I perceive any ground whatever for a statement or suggestion that 
Marshall's course was influenced in the slightest degree, consciously or 
unconsciously, by his personal relations with the president, by any desire to 
offend or annoy him, or, indeed, by any consideration whatever except his 
deliberate conviction that Burr, on the case presented to the court, had the 
legal right to the writ, and consequently it was the duty of the court to pro- 
tect and secure that right,— an unsought, an unavoidable duty, but one which 
'the court performed with dignity and courage. 

' 'The trials for treason and misdemeanor broke down by reason of the 
failure of the government's evidence to show that the defendant committed 
the offenses laid in the indictments at any place within the jurisdiction of the 
court, and the letters of General Wilkinson were not offered or used on the 
trials ; and no further rulings were made by the court on the subject of the 
letters, or of the respective powers of the president and the court. 

"The president's personal attendance had been waived, provided the 
required documents were produced, and the necessity of making any deci- 
sion as to the conclusiveness of his power to withhold papers was avoided by 
the motion of the defendant that, unless the whole letter of November 12, in 
Mr. Hay's possession, was produced and deposited with the clerk for the 
defendant's inspection, the cause be continued. Marshall, after full argu- 
ment, decided that he would sustain the motion, whereupon Mr. Hay, rather 
than submit to a continuance, consented to produce the letter, but, as above 
stated, it was not offered or used on the trial 

"It is thus seen that the president was ready, if need be, to make or meet 
the issue with the court as to the conclusiveness of the executive's action 
refusing to disclose certain parts of General Wilkinson's letter; but the course 
of the trial chanced to be such as not to require of the court a decision of the 
point, and the threatened conflict was avoided. Such a conflict, however, 
may at any time occur; but quite aside from such a contingency, the prin- 
ciples which necessarily underlie the determination of the inquiry whether or 
how far the president is amenable to the power of the court, belong to the 
arcana of the constitution, are deeply interesting in their nature, and involve 
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questions similar to those which were discussed or determined in the great 
case of Marbury against Madison, — questions whose roots strike deep down 
into the foundations of the national structure. 

"Whether a distinct and positive return by the president to the writ that his 
public duties require him to remain at the seat of government, or at his residence 
for the time being, or a return that he refuses to produce a given document 
because the public interest forbids its publication, — whether such a return is 
conclusive upon the court was, as I have said, not decided by the chief justice 
on the Burr trials ; but if I may venture an opinion on the point it is that such 
action on the part of the president solemnly taken is not subject to judicial revis- 
ion, and obviously it is not capable of judicial enforcement against the executive. 
If the president under the constitution is the sole judge of what the public 
interest requires of him, his judgment ought to be received by the court with- 
out question or criticism. At all events the utmost the court could properly 
do, would be to express its opinion as to the legal rights of the defendant, 
cause it to be recorded and officially certified to the president, who would 
thus be compelled to assume the public responsibility for his action. Any 
other course would involve two co-ordinate branches of the government, each 
in its sphere equal aud independent, in an unseemly conflict, and a fruitless 
conflict so far as the court is concerned, because of its inability to give effect 
to its decision against the executive. ' ' 

Judge Dillon's text here quoted is enriched by numerous interesting notes, 
but their reproduction here would swell this already long quotation beyond 
all reasonable limits. Enough, however, has been given to show the character 
of the work and to whet the reader's appetite for the rich feast that follows: 

Fi,oyd R. Mechem 



A Treatise on the Law oe Banks and Banking. By John T. Morse, 
Jr. Fourth edition, revised. Frank Parsons, editor. Two volumes. 
Little, Brown & Cp. Boston. 

The daily declaration of the law by our great number of courts, each court 
with its own view point, and each declaration influenced by its own peculiar 
circumstances, has been the prolific source of increasingly complex problems 
in nearly all branches of the law. This, taken with the other fact, that the 
demands upon the lawyer who is really doing the business of his profession, 
are very exacting, seems to make necessary the assistance which comes 
through the labors of competent men in gathering and classifying the author- 
ities in these various branches of the law. This is particularly true in those 
fields of the law which control and regulate our great, and rapidly develop- 
ing, commercial interests. In the law of banks and banking this need has 
been well met in the recent edition of Morse on Banks and Banking, by Mr. 
Frank Parsons, of the Boston bar, who also edited the third edition. 

This work has been most favorably considered by the profession since the 
publication of the first edition in 1870. The courts have freely endorsed 
its declarations of the law, and no one has seen fit either to criticise adversely 
its analysis of the subject, its method of discussion of problems or to suggest 
any lack of thoroughness in the editor's investigations, or of accuracy in the 
statement of the results of such investigations. It is to be said that no edition 



